June 11, 2024

Promotion of Access to Information Act - handling
requests and reporting for public and private
bodies

The Information Regulator recently issued a notice
which requires all public and private bodies to
report on requests for access to information that
they received and processed in the 2023/2024
financial year.

This is to comply with section 32 and section 83(4) of the Promotion of Access to
Information Act 2 of 2000 (PAIA) which require Information Officers of public and
private bodies, respectively, to submit such reports to the Information Regulator.

The purpose of this article is to provide clarity on PAIA requests and reporting, as well
as what is expected of private bodies.



A PDF copy can be easily downloaded here of the Notice to Information Officers and
Head of Private 240604 130307 0.pdf

What is the Promotion Of Access to Information Act
(PAIA) all about?

The purpose of PAIA is to promote access to information by both natural and juristic
persons.

The Act allows for access to information held by public bodies as a general rule, and
information held by private bodies when persons (both natural and juristic) need to
exercise their rights and the information that is in the custody of the private body is
required to exercise such rights. Access to information is a right guaranteed in terms
of section 32 of the Constitution. One of the responsibilities of the Information
Regulator is to monitor and report to Parliament on the progress made by the public
and private sector in facilitating and fulfilling the requirements of PAIA every year.

What is a PAIA request?

PAIA defines a request for access to information made either to a public body
according to section 11, or to a private body according to section 50. In terms of
section 11 of PAIA, anyone who requests access to information held by a public body
must be given such access if they follow the correct procedure for making such a
request and if the requested information does not fall within the categories of
protected information as stipulated in Chapter 4 as “grounds for refusal”.

In terms of section 50, anyone who requests access to information held by a private
body must be given such access if they require the information to exercise or protect
any right; if they have followed the required procedure; and if the requested
information does not fall within the categories of protected information as stipulated in
Chapter 4 as “grounds for refusal”. The person making such a request is known as the
Requester. Examples of grounds for refusing access to the requested information
relate to the body’s confidential commercial records, trade secrets or information that
relates to research being done by the public or private body, either for the body as
such or on behalf of a third party.

The distinction between Public and Private bodies
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It is noteworthy that the right to access to information held by public bodies is an
inherent right which does not require further qualification.

The PAIA guide states that “when submitting a PAIA request to a public body, one does
not need to have a reason for requesting the information” (PAIA Guide - English, page
24). Of course, there are instances where a public body is allowed to deny such access
when the information falls within the categories of information as stated under
“grounds for refusal” or is protected on discretionary grounds as stipulated in sections
41, 42, 44 and 45 of PAIA. This inherent right to access to information held by a public
body differs from a request made to a private body, in which case they have to justify
the right to access by furnishing an adequate explanation of the right they wish to
exercise or protect by having access to the requested information.

Moreover, the PAIA guide explains that a Requester cannot use PAIA to request
personal information about him/herself held by a public body as this right is provided
for in section 23(1)(b) of POPIA which allows a data subject to be given access to their
personal information held by a Responsible Party.

How to make a PAIA request

All requests made to public and private bodies must be addressed to the Information
Officer by completing a PAIA form Request for Access to Record - Form 2.

It is important, however, to note that PAIA allows for requests for access to be made in
terms of any other legislation in cases where it is be easier than making a PAIA request
(section 6 of PAIA). The request must be attended to timeously to avoid escalation to
the Information Regulator by the Requester or “deemed refusal” where the request
has been ignored. Where a complaint is raised with the Information Regulator or an
allegation of “deemed refusal” has been made, the Regulator will have to investigate.
The body to which the request is addressed may request an extension of the period of
time required to provide the relevant information (section 57).

Public and Private bodies’ response to PAIA
requests

On receipt of a PAIA request, the Information Officer will make a decision whether or
not to grant the request.
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This decision must be communicated to the Requester on the relevant form and the
fees payable for access must be communicated to the Requester (PAIA section 56).
The Information Officer is also obliged to furnish the Requester with the reason for
denying them access to the requested information. If the Requester is not satisfied
with the decision made by the Information Officer, they can escalate the matter to the
Information Regulator in the case of requests made to private bodies, or to the
relevant appeal office in the case of public bodies that have an appeal process by
completing an Internal Appeal Form - Form 4.

What should be reported by Private bodies to the
Information Regulator?

It is important for private bodies to understand the above aspects of PAIA, as well as
the processes that must be followed when they receive requests, so that they can
furnish a comprehensive report to the Information Regulator.

The report must stipulate information such as the number of requests that the body
received; the number of those requests that had been granted partially or in full and
where access was denied; the reasons for such denial, as well as any complaints or

escalations that were made by the Requesters to the Information Regulator.

Conclusion

PAIA allows for access to information by both natural and juristic persons, as
guaranteed in the Constitution. The Information Regulator has a responsibility to
monitor compliance with PAIA by both public and private bodies, which involves
getting private and public bodies to report to the Information Regulator.

SERR Synergy gives holistic guidance on how to deal with all aspects of Information
Compliance, which helps industry to focus on their core business while avoiding
compliance woes. We assist clients to comply by guiding them on POPIA, PAIA and CPA
compliance requirements, including the submission of PAIA request reports to the
Information Regulator.
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